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Bighorn Logging Corporation v. Truck Ins.
Exchange, 295 Or App 819 (2019)

On January 30, 2019, the Oregon Court of Appeals
in Bighorn Logging v. Truck Ins. Exchange issued
an opinion finding, among other holdings, that the
"operations" and the "incorrect performance” exclu-
sions in a commercial general liability insurance
policy were ambiguous. It upheld the trial court's
ruling that Truck had a duty to defend and indem-
nify policyholder Bighorn following a judgment
against Bighorn for intentional timber trespass.

What gave rise to the underlying timber trespass
case was Bighorn had requested a limited license to
use an adjacent landowner's trees as tail hold trees,

which facilitated equipment use in Bighorn s cov-

ered timber operation on the jobsite property. The

(See Case Study continued on page 3)
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¥z reetings OCAA members, family
(/3 @ g o and, friegds. 4 agfmhpp'ml you have
AL ¢ e to t and support one
anq her “through our recent shut-in
gndzsocial distancing. | know we are
all hopi ng soon that our lifestyle will

~eag=c=y, retarn4e whab we remember as normal.

We had hoped to have a luncheon meeting on June

-81CH¥ £

9, but alas it s not going to happen. At this point,

all meetings are canceled until further notice. With
any luck we will be able to gather together come
September.

However, we are still planning for our annual golf
tournament Shoot Out at Stone Creek Corral.
We return to Stone Creek Golf Course on August
14th with an 8:00am shotgun start. We have confir-
mation that the course is open at thistime.

OCAA has rescheduled the Symposium to Thurs-
day, October 8, 2020  plans are still in the works
for this event and we hope to keep this date. We are
counting on everyone to participate and support
this event as much as possible. Vendors fedl free to
go to our website and secure your booth and regis-
tration early; those who have already signed up we
are holding your place for you. The venue will re-
main at the Holiday Inn in Wilsonville, Oregon.

Let s continue to work together, mentor others,

share our knowledge with others, and most impor-
tant'v Stay Home Stay Safe for yourself and
others. We will get through this.
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All monthly luncheon meetings
canceled until further notice.

Membership in OCAA

We extend membership to anyone involved in the
resolution of an insurance claim: Claims Adjusters,
Casualty Claims Support Staff, Defense Attorneys,
Private Investigators, Fire Origin & Cause Experts,
Forensic Engineers and Forensic Accountants.

Trade Vendors can support the organization by becoming a Vendor
Partner-Advertiser  a form of membership.

To apply for membership or to RENEW DUES for 2020-21*, please
visit our website where you Il find the membership application in PDF
and the opportunity to pay dues online with a credit card.

Or use the application found on page 16 of this publication.
*Dues year runs August 1st thru July 31st.

WWW.Or egoncasualtyadjusters.or g
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This newsletter is a publication of the Oregon Claims Adjusters Association
It is produced and distributed monthly by
Alquemie Publishing Ink
(541) 937-2611
Mail correspondence to:
PO Box 87, Dexter, Oregon 97431
Email to: npassist@msn.com or info@oregoncasualtyadjusters.org

FAIR USE NOTICE: This publication contains copyrighted material the use of which has not always
been specifically authorized by the copyright owner. News and informational articles posted here are for
the non-profit purposes of education and news reporting. We believe this constitutes a 'fair use' of any
such copyrighted material as provided for in 17 U.S.C § 107.
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adjacent landowner granted the limited license, on
the condition that Bighorn otherwise do minimal
damage. The adjacent landowner subsequently
sued Bighorn for negligent and intentional timber
trespass for alegedly exceeding the scope of the
license and obtained a judgment against Bighorn
for intentional (by way of recklessness) timber
trespass.

After Truck refused to defend or indemnify Big-
horn, Bighorn brought a breach of contract claim
against Truck. Bighorn won in summary judgment.
Truck appealed, arguing it was not obligated under
the insurance policy to defend or indemnify for the
timber trespass claim. Truck argued that the judg-
ment for intentional timber trespass excluded the
case from coverage for two reasons: (1) Bighorn
could never prove Truck's obligation to indemnify
was triggered where the trial court held Bighorn
liable for
surance policy only required Truck to indemnify
for property damage resulting from an

intentional timber trespass , and the ir
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forming operations' because it was on adjacent
property rather than at the insured jobsite, hence
the applicability of the "operations' exclusion.

The court stated that courts interpret the terms
of policy exclusions from the perspective of an or-
dinary purchaser of insurance. It noted that where
the terms are not defined under the policy, then
courts look to whether the word or phrase has a
plain meaning, or stated another way, whether it is
susceptible to only one plausible interpretation. If
there is more than one plausible interpretation,
courts examine the word or phrase in context of the
policy. Courts then look to the broader context of
the policy itself. If ambiguity persists, any reason-
able doubt as to the meaning of the word or phrase
isresolved in favor of the insured.

The court found ambiguity in the exclusions. The
court stated the
erty" language could plausibly refer to both the job-
site property and the adjacent property given the
latter's supportive role in operating the main jobsite
(as advocated by Truck) or the main jobsite prop-
erty only (as advocated by Bighorn). The court also

particular part of the real prop-

occurrence,i.e, accident ; and (2) the trial ! ! o :
court judgment finding Bighorn liable to the adja- found it plausible both that ~operations” was inclu-
cent landowner for intentional timber trespass S\Veonly of activities that Bighorn was permitted to

triggered the policy exclusion for property damage ~ t@ke under a contract or license, and of activities
arising from intentional  acts. that were in furtherance of the contracted for or li-

The court maintained its more recent stance on un-

defined terms accident and intentional,” which

was to acknowledge that coverage does not exist

for intentional acts, but then split hairs to require
o - g ; ¢that Bighorn had to have damaged the property
with the purpose of damaging or killing the trees
in order for the "intentional acts" exclusion to ap-
ply and in order for the damage to not qualify as
arising out of an "accident." That result was not
surprising.

Employment Opportunities
OCAA Website Puts
Members in Touch
with Local Job
Opportunities

T

www.or egoncasualtyadijuster s.or g/calendar.html
If you are an employer seeking Claim Professionals and
would like to post a job opening on our website at no charge,
please send an email to info@oregoncasualtyadjusters.org.
Include job description and contact info.

But Truck further argued that the work leading to
7= theunderlying timber trespass claim fell under two
other exclusions: property damage to the
particular part of real property on which you ...
are performing operations, if the property damage
arises out of those operations ; and property dam-
age to the particular part of any property that
must be restored, repaired or replaced because
your work was incorrectly performed on
it. Truck argued that the incidental work was not
"on part of real property where [Bighorn] was per-

Another recommended read:
Nuclear Verdicts:
Defending Justice For All
By Robert F. Tyson Jr.

Can be purchased thru amazon.com.
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Serving Portland and Southwest Washington
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As one of the leading providers of litigation services, U.S. Legal Support is the only
litigation support company that provides a full suite of court reporting solutions,
record retrieval, interpreting & translations, trial services and transcription services
to major insurance companies, corporations and law firms nationwide.

503.505.6508
1050 SW 6th Avenue, Suite 1100 | Portland, OR 97204

More than &5 offices serving you nationwide

Court Reporting | Record Retrieval | Interpreting & Translations | Trial Services | Transcription Services
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Engineering Consulting and
Forensic Investigation
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Find your expert.

Construction Equipment
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censed work but that ultimately exceeded the scope
of said contract or license.

As for the "incorrect performance” exclusion, the
court found that there were plausible arguments on

both sides as to whether the incidental work that
exceeded the limited license could qualify as
"incorrect”" performance of work and as to whether

the term work encompassed incidental activities
on adjacent property, and whether work con-
sisted only of activities that Bighorn was permitted

to take under a contract or license here, creating

tail hold trees on adjacent property.

Having established ambiguity in the exclusions, the
court looked at whether Bighorn s constructions
were plausible in context of the other exclusions
and policy entire. The court noted that the immedi-
ate context was not illuminating because severa
key policy terms were undefined. Looking out an-
other interpretive step, at other exclusions, there
was not sufficient clarity to provide context about
the scope of the exclusions at issue. Looking to the
policy in its entirety, the policy failed to expressly
or impliedly address whether exclusions applied to
property damage resulting from incidental work on
adjacent property. The policy aso failed to provide
relevant statements of purpose or intent regarding
the exclusions.

Ultimately, because both parties offered plausible
interpretations of exclusions, and ambiguities con-
cerning potential insurance covered are resolved in
favor of the insured, summary judgment for Big-
horn was upheld in relation to Truck s duty to de-
fend and to indemnify. When assessing coverage,
always ask the important question what are the
alternative interpretations of this policy language in
this context? It probably does not matter if there
has been precedent finding the language unambigu-
ous context controls.

PORTLAND 877-677-6157 RREIMKUS

rimkus.com

Give us a call!
941.941.2681
hello@sagefiresolutions.com
www.sagefiresolutions.com

Fire investigation related to
Fire Sprinklers | Hood Suppression Systems | Fire Code
Related Topics | Aerial Photography & Videography
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Forensic Engineers
Serving Oregon, Washington, ldaho, Northerm Utah,
and Northern California.

Providing O&C Analysis, Evaluations, and Assessments
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The National Highway Traffic Safety Administra-
tion (NHTSA) said Thursday it will not require auto-
makers to recall 56 million additional Takata air bag
inflators, saying the devices do not pose a safety
risk.

Automakers in the United States have previously
recalled than 60 million Takata air bag inflators that
could explode when deployed, sending deadly metal
fragments flying in a defect linked to at least 25
deaths worldwide.

The agency said it will continue to monitor their per-
formance over time. NHTSA said separately Volks-
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Third-party claims management
Marine adjusting and surveying
generationNext training

Direct repair solutions

Forensic advisory services

Contents Solutions

Property and casualty field adjusting and investigations
The single largest roster of highly experienced claims adjusters in the United States

For more information, please contact: Michael Farrell, Branch Manager
mike.farrell@sedgwick.com - 503.697.5870 - www.sedgwick.com

ALL YOUR CLAIM NEEDS IN OREGON...

sedgwick.

Professional investigations, evaluations and negotiations to reduce the cost of program administration
Surveyors at every major port in the United States, with the expertise to handle any type of marine claim
An educational program to enhance the knowledge and understanding of property claims professionals
Customized managed repair, restoration and mitigation through our network of certified contractors
Adjusters and accountants with the knowledge and experience to handle claims of any size or complexity

Providing comprehensive and accurate scope and valuation services
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wagen AG will recall 370,000 vehicles with Takata  Earlier in 2017, the company agreed to plead
inflators with the drying agent. guilty to criminal wrongdoing to resolve a U.S.

) ) Justice Department investigation. Prosecutors in
The issue sparked the largest auto industry safety re-  petrojt charged three former senior Takata execu-
call in history, involving more than 100 millioninfla-  {jyes with falsifying test results to conceal the in-

tors among 19 major automakers worldwide and is  fa0r defect but none of the Japanese nationals
linked to more than 290 injuries. have appeared in aU.S. court.

flators and said it would review by the end of 2019 portsto automakers to induce them to buy faulty
whether the air bags with a dessicant or drying, pag inflators, according to the Justice Depart-

N I+

agent needed to be recalled. ment.

The agency has said long-term exposure to high heat pERBS §-¥=sf£! §j2£L£+l=0- -2

and humidity degrade the inflators, making them ° ~-=a-=§-="-22~j228£++=a£2

more prone to deadly ruptures. =g~ E=i~ol £E=T ££=~2C=k~
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NHTSA said it has reviewed reports of extensive test-

ing of the inflators in making the decision and said a : :
group testing inflators  will further surveil and as_shuttlesare rolling out of the labs and parking ga-

sess those inflators and their performance in thAes ¢ and onto American streets to help deliver
field. groceries, meals, and medical supplies.

Self-driving cars, trucks, sidewalk robots and

Although self-driving car companies have paused
on-road testing in the U.S,, asiit is not considered
an essential business, pivoting to deliveries allows
them back on the road to gather more data.

The defect led Takata to file for bankruptcy protection
in June 2017.
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Since mid-April, the cars of General Motors Co. s was putting its latest R2 vehicles to work delivering
self-driving unit Cruise have flashed a  SF medical supplies to a temporary COVID-19 hospi-
COVID-19 Response sign on their windshields astal in Sacramento and a temporary medical facility

they deliver food from SF-Marin Food Bank and
SF New Deal to seniors in need. Each car has two
safety drivers; one wears amask and gloves to drop
bags off at the door.

in San Mateo County.

None of the those three companies are making any
money from their deliveries, but they are gaining
experience and data on delivery operations, several

We re not making a fundamental pivot away fronoperators said.

ride-sharing,
government affairs at Cruise.
pandemic really showing where self-driving vehi-
cles can be of use in the future. That includes in
contactless delivery like we re doing here.

Toyota-backed Pony.al said its cars are back on the
street in California after a pause. Now they are de-
livering groceries in Irvine from local e-commerce
platform Yamibuy and work with the City of Fre-
mont to deliver meals to a local emergency shelter
program.

Meanwhile, in early April Softbank-backed Nuro
became the second company in California to re-
ceive a permit to operate a driverless vehicle on
public roads. Co-founder Dave Ferguson said Nuro

said Rob Grant, vice president of . _ )
What | do see is thi€€ep, an autonomous shuttle service provider, said

in early April that it was partnering with the Jack-
sonville Transportation Authority and shuttle maker
Navya to transport COVID-19 tests at Mayo Clinic
in Florida

Self-driving truck company TuSimple, in which
United Parcel Service Inc has invested, has kept its
40 autonomous trucks on the road for paying cus-
tomers, but is offering a free service for food banks
in Texas and Arizona, according to its chief product
officer, Chuck Price.

And on Wednesday, Russian tech giant Yandex,
which has a self-driving car team, said the pan-
demic helped speed up the signing of its first com-




